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Supervision Attribute of Procuratorial Suggestions

——From the Perspective of Administrative Inspections in Administrative Public Interest Litigation

ZHANG Jin-bang

(Law School, Xiamen University, Xiamen, Fujian 361005, China)

Abstract; It is the premise of the correct operation of the administrative public interest litiga-
tion system to clarify whether the procuratorial suggestions constitute the source of the adminis-
trative agency’s obligations. It depends on the deep understanding of the administrative theory of
obligations. China’s administration as a source of obligation has experienced the distinction be-
tween formalism and substantivism, and can be refined into four concepts: strict formalism,
complete formalism, judicial substantivism, and legislative substantivism. However, they all up-
hold the “direct effect principle” in the administrative determination of obligations, i.e., whether
the content Would be possible to directly exert administrative law effects on administrative coun-
terparts, and whether the body should be made by the constitutional decentralization authority.
Acts that impose direct legal binding force on the executive authorities shall prevail. The procura-
torial proposal has supervisory attributes. It does not directly set statutory duties for the adminis-
trative organs, does not have rigid legal effects, does not have predictable prior effects, does not
directly intervene in administrative legal relations, and does not fall within the scope of adminis-
trative law adjustment. Therefore, in the pre-litigation procedure, the administrative organ does
not implement the procuratorial suggestion, and should not be identified as an administrative in-
action, nor should it be deemed to have the effect of transforming the administration into an ad-
ministrative inaction. The procedural obligation of the procuratorial proposal should be considered
judicial legal obligations.

Key words: procuratorial suggestions; supervision attributes; administrative as an obligation;

administrative public interest litigation; pre-litigation procedures
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